Rule 1.15 Safekeeping Property
(& Defintions

(1) “Trust property” means property of clients or third personsthat isin
alawyer's possession in connection with a representation and includes
property held in any fiduciary capacity in connection with a representation,
whether as trustee, agent, escrow agent, guardian, executor, or otherwise.
Trust property does not include documents or other property received by a
lawyer asinvestigatory materia or potentia evidence. Trust property inthe

form of fundsis referred to as “trust funds.”

(2) “Trust account” means an account in afinancid inditution in which
trust funds are deposited. Trust accounts must conform to the requirements

of thisrule

(b) Segregation of Trust Property. A lawyer shal hold trust property separate

from the lawyer's own property.

(1) Trust fundsshall be held in atrust account, except that advances for

costs and expenses may be held in a business account.

(2) No funds belonging to the lawyer shal be deposited or retained in a

trust account except that:

(i) Funds reasonably sufficient to pay bank charges may be

deposited therein, and



(i) Trust fundsbelonging in part to aclient or third person and in
part currently or potentialy to the lawvyer shdl be deposited in atrust
account, but the portion belonging to the lawyer must be withdrawn at
the earliest reasonable time after the lawyer's interest in that portion
becomes fixed. A lawyer who knows that the right of the lawyer or law
firm to receive such portion is disputed shdl not withdraw the funds until
the dispute isresolved. If theright of the lawyer or law firm to receive
such portion is disputed within a reasonable time after notice is given
that the funds have been withdrawn, the disputed portion must be

restored to atrust account until the dispute is resolved.

(3) Trust property other than funds shall be identified as such and

appropriately safeguarded.

(c) Prompt Notice and Delivery of Trust Property to Client or Third Person.
Upon receiving trust funds or other trust property in which a client or third person has
an interest, alawyer shdl promptly notify the dient or third person. Except as stated
in this rule or as otherwise permitted by law or by agreement with the client or third
person on whose behdf alawyer holds trust property, alawyer shdl promptly ddiver
to the client or third person any funds or other property that the client or third persons

entitled to receive.



(d) Accounting.

(1) Uponfind distribution of any trust property or upon request by the
client or third person on whose behaf alawyer holds trust property, the
lawyer shdl promptly render a full written accounting regarding such

property.

(2) Onor before the date on which awithdrawal from atrust account is
made for the purpose of paying fees due to alawyer, the lawvyer shal deliver
to the dient in writing (i) an itemized hill or other accounting showing the
services rendered, (i) written notice of amount and date of the withdrawal,
and (iii) agtatement of the balance of the dlient’ s funds in the trust account

after the withdrawd.

() Operationd Requirements for Trust Accounts.

(1) All trust accounts shal be maintained in the state where the lawyer's
office is situated, or elsewhere with the consent of the client or third person
on whose behdf the trust property is held, except that dl funds required by
this rule to be deposited in an IOLTA account shdl be maintained in this

Commonwedth.

(2) Eachtrust account title shall include the words “trust account,”
“escrow account,” “client funds account,” “conveyancing account,” “1OLTA

account,” or words of Smilar import indicating the fiduciary nature of the



account. Lawyers maintaining trust accounts shdl take al steps necessary to

inform the depogitory indtitution of the purpose and identity of such accounts.

(3) Nowithdrawd from atrust account shal be made by a check which
isnot prenumbered. No withdrawa shal be made in cash or by automatic
teller machine or any similar method. No withdrawa shal be made by a
check payable to “cash” or “bearer” or by any other method which does not

identify the recipient of the funds.

(4) Every withdrawa from atrust account for the purpose of paying fees
to alawyer or rembursing alawyer for costs and expenses shal be payable

to the lawyer or the lawyer’s law firm.

(5) Eachlawyer who hasalaw officein this Commonwedlth and who
holds trust funds shdl deposit such funds, as gppropriate, in one of two types
of interest-bearing accounts. ether (i) a pooled account (“IOLTA account”)
for dl trust funds which in the judgment of the lawyer are nomind in
amount, or are to be held for ashort period of time, or (ii) for al other trust
funds, an individud account with the interest payable as directed by the client
or third person on whose behaf the trust property is held. The foregoing
deposit requirements gpply to funds received by lawyers in connection with
real estate transactions and loan closings, provided, however, that atrust
account in alending bank in the name of alawyer representing the lending
bank and used exclusively for deposting and disbursing fundsin connection
with that particular bank's loan transactions, shall not be required but is

permitted to be established asan IOLTA account. All IOLTA accounts shdl
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be established in compliance with the provisons of paragraph (g) of thisrule.

(6) Property held for no compensation as a custodian for aminor family
member is not subject to the Operationd Requirements for Trust Accounts set out
in this paragraph (e) or to the Required Accounts and Records in paragraph (f) of
thisrule. As used in this subsection, "family member” refersto those individuas
specified in section (€)(2) of rule 7.3.

(f) Required Accounts and Records: Every lawyer who is engaged in
the practice of law in this Commonwed th and who holds trust property in
connection with a representation shal maintain complete records of the
receipt, maintenance, and digposition of that trust property, including dl
records required by this subsection. Records shall be preserved for a period
of 9x years after termination of the representation and after distribution of
the property. Records may be maintained by computer subject to the
requirements of subparagraph 1G of this paragraph (f) or they may be

prepared manualy.

(1) Trust Account Records. The following books and records must be

maintained for each trust account:

A. Account Documentation. A record of the name and address of
the bank or other depository; account number; account title; opening and

closing dates; and the type of account, whether pooled, with net interest



paid to the IOLTA Committee (IOLTA account), or account with interest
paid to the client or third person on whose behdf the trust property is
held (including master or umbrella accounts with individua

subaccounts).

B. Check Regigter. A check register recording in chronological
order the date and amount of al deposits; the date, check or transaction
number, amount, and payee of dl disbursements, whether by check,
electronic transfer, or other means;, the date and amount of every other
credit or debit of whatever nature; the identity of the client matter for
which funds were deposited or disbursed; and the current balance in the

account.

C. Individud Client Records. A record for each client or third
person for whom the lawyer received trust funds documenting each
receipt and disbursement of the funds of the client or third person, the
identity of the client matter for which funds were deposited or disbursed,
and the balance held for the client or third person, including asubsidiary
ledger or record for each client matter for which the lawyer receives trust
funds documenting each receipt and disbursement of the funds of the
client or third person with respect to such matter. A lawyer shdl not
disburse funds from the trust account that would cregte a negative

ba ance with respect to any individud dient.

D. Bank Feesand Charges. A ledger or other record for funds of

the lawyer depodited in the trust account pursuant to paragraph (b)(2)(i)
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of this rule to accommodate reasonably expected bank charges. This
ledger shdl document each deposit and expenditure of the lawyer’s funds

in the account and the balance remaining.

E. Reconciliation Reports. For each trust account, the lawyer shall
prepare and retain a reconciliation report on aregular and periodic basis
but in any event no less frequently than every sixty days. Each
reconciliation report shall show the following baances and verify that

they areidenticd:

(i) The baance which appearsin the check register as of the

reporting date.

(i) The adjusted bank statement balance, determined by adding
outstanding deposits and other creditsto the bank statement balance
and subtracting outstanding checks and other debits from the bank

satement baance.

(iif) For any account in which funds are held for more than one
client matter, the total of al client maiter balances, determined by
ligting each of the individual client matter records and the balance
which gppears in each record as of the reporting date, and caculating
thetotal. For the purpose of the caculation required by this

paragraph, bank fees and charges shal be consdered an individua



client record. No balance for an individua client may be negative a
any time.
F. Account Documentation. For each trust account, the lawyer

shdl retain contemporaneous records of transactions as necessary to

document the transactions. The lawyer mudt retain:

(i) bank statements.

(i) dl transaction records returned by the bank, including

canceled checks and records of e ectronic transactions.

(iii) records of deposits separately listing each depodited item

and the client or third person for whom the deposit is being made.

G. Electronic Record Retention. A lawyer who maintains atrust
account record by computer must maintain the check regigter, client
ledgers, and reconciliation reports in aform that can be reproduced in
printed hard copy. Electronic records must be regularly backed up by an

appropriate storage device.

(2) Busness Accounts. Each lawyer who recaives trust funds must

maintain a least one bank account, other than the trust account, for funds

recelved and disbursed other than in the lawyer’ s fiduciary capecity.

(3) Trust Property Other than Funds. A lawyer who receives trust
property other than funds must maintain a record showing the identity,

location, and digposition of al such property.



(9 Interest on Lawyers Trust Accounts.

(1) ThelOLTA account shal be established with any bank, savings and
loan association, or credit union authorized by Federd or State law to do
business in Massachusetts and insured by the Federa Deposit Insurance
Corporation or smilar State insurance programs for State-chartered
inditutions. At the direction of the lawyer, fundsin the IOLTA account in
excess of $100,000 may be temporarily reinvested in repurchase agreements
fully collateraized by U.S. Government obligations. Fundsinthe |OLTA

account shall be subject to withdrawa upon request and without delay.

(2) Lawyerscresating and maintaining an IOLTA account shl direct the

depogitory inditution:

(i) toremit interest or dividends, net of any service charges or fees,
on the average monthly balance in the account, or as otherwise computed
in accordance with an indtitution's standard accounting practice, at least

quarterly, to the IOLTA Committee;

(i) to transmit with each remittance to the IOLTA Committee a
gatement showing the name of the lawyer who or law firm which

deposited the funds; and

(iii) at the same time to tranamit to the depositing lawyer a report
showing the amount paid, the rate of interest applied, and the method by

which the interest was computed.



(3) Lawyersshdl certify their compliance with this rule as required by

S.J.C. Rule 4:02, subsection (2).

(4) Thiscourt shdl gppoint members of a permanent IOLTA Committee

to fixed terms on astaggered bass. The representatives gppointed to the

committee shal oversee the operation of acomprehensive IOLTA program,

induding:

(i) therecept of dl IOLTA funds and their disbursement, net of
actud expenses, to the designated charitable entities, asfollows:
sixty-seven percent (67%) to the Massachusetts Lega Assistance
Corporation and the remaining thirty-three percent (33%) to other
designated charitable entities in such proportions as the Supreme Judicid

Court may order;

(i) the education of lawyers asto their obligation to create and

maintain IOLTA accounts under Rule 1.15(h);

(iii) the encouragement of the banking community and the public to

support the IOLTA program;

(iv) theobtaining of tax rulings and other administrative approval for

acomprehensive IOLTA program as appropriate;

(v) the preparation of such guiddines and rules, subject to court
approvd, as may be deemed necessary or advisable for the operation of a

comprehensive IOLTA program;
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(vi) establishment of standards for reserve accounts by the recipient
charitable entities for the deposit of IOLTA funds which the charitable

entity intends to preserve for future use; and

(vii) reporting to the court in such manner as the court may direct.

(5) The Massachusetts Lega Assistance Corporation and other
designated charitable entities shdl receive IOLTA fundsfrom the IOLTA
Committee and distribute such funds for gpproved purposes. The
Massachusetts Legd Assistance Corporation may use IOLTA fundsto
further its corporate purpose and other designated charitable entities may use
IOLTA funds ether for (a) improving the adminidration of justice or (b)

delivering civil lega services to those who cannot afford them.

(6) The Massachusetts Lega Assistance Corporation and other
designated charitable entities shall submit an annud report to the court
describing their IOLTA activities for the year and providing a statement of

the application of IOLTA funds received pursuant to thisrule.

(h) Dishonored Check Noatification.

All trugt accounts shal be established in compliance with the following provisons

on dishonored check notification:

(1) A lawyer shdl maintain trugt accounts only in financid inditutions

which have filed with the Board of Bar Overseers an agreement, in aform
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provided by the Board, to report to the Board in the event any properly
payable ingrument is presented againgt any trust account that contains
insufficient funds, and the financid inditution dishonors the insrument for

that reason.

(2) Any such agreement shdl gpply to dl branches of the financid
indtitution and shal not be cancdlled except upon thirty days notice in writing

to the Board.

(3) TheBoard shdl publish annudly alist of finencid ingitutions which
have sgned agreements to comply with this rule, and shdl establish rules and

procedures governing amendmentsto the list.

(4) Thedishonored check natification agreement shall provide thet al

reports made by the financid inditution shall be identica to the notice of
dishonor customarily forwarded to the depositor, and should include a copy
of the dishonored instrument, if such acopy isnormaly provided to
depositors. Such reports shal be made smultaneoudy with the notice of

dishonor and within the time provided by law for such notice, if any.

(5) Every lawyer practicing or admitted to practice in this
Commonwedlth shal, as a condition thereof, be conclusvely deemed to have
consented to the reporting and production requirements mandated by this

rule

(6) Thefollowing definitions shal be gpplicable to this subparagraph:
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(i) “Financid indtitution” includes (a) any bank, savings and loan
association, credit union, or savings bank, and (b) with the written
consent of the client or third person on whose behdf the trust property is
held, any other business or person which accepts for deposit funds held

intrust by lawyers.

(i) “Notice of dishonor” refers to the notice which afinanciad
inditution is required to give, under the laws of this Commonwedth,

upon presentation of an ingrument which the indtitution dishonors.

(iii) “Properly payable’ refersto an ingrument which, if presented in
the norma course of busness, isin aform requiring payment under the

laws of this Commonwedth.

Comments

[1] A lawyer should hold property of others with the care required of a professiona
fiduciary. Securities should be kept in a safe deposit box, except when some other
form of safekeeping is warranted by specid circumstances. Separate trust accounts
are warranted when administering estate monies or acting in Smilar fiduciary
capacities.

[2] Ingenerd, the phrase “in connection with arepresentation” includes dl Stuations
where alawyer holds property as afiduciary, including as an escrow agent. For
example, an attorney serving as a trustee under atrust insrument or by court

appointment holds property “in connection with arepresentation”. Likewise, alawyer
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serving as an escrow agent in connection with litigation or a transaction holds thet
property “in connection with a representation”. However, alawyer serving asa
fiduciary who is not actively practicing law does not hold property “in connection
with a representation.”

[3] Lawyers often recaive funds from third parties from which the lawyer's fee will
be paid. If there is risk that the client may divert the funds without paying the fee, the
lawyer is not required to remit the portion from which the fee isto be paid. However,
alawyer may not hold funds to coerce a client into accepting the lawyer's contention.
The disputed portion of the funds must be kept in trust and the lawyer should suggest
means for prompt resolution of the digpute, such as arbitration. The undisputed
portion of the funds shdl be promptly distributed.

[4] Third parties, such asaclient's creditors, may have just claims against funds or
other property in alawyer's custody. A lawyer may have aduty under applicable law
to protect such third-party clams againgt wrongful interference by the dlient, and
accordingly may refuse to surrender the property to the client. However, alawyer
should not unilaterdly assume to arbitrate a dispute between the client and the third
party.

[5] Theobligations of alawyer under this Rule are independent of those arising from
activity other than rendering legd services. For example, alawyer who servesas an
escrow agent is governed by the applicable law rdating to fiduciaries even though the
lawyer does not render legd servicesin the transaction.

[6] How much time should egpse between the receipt of funds by the lawyer and
notice to the client or third person for whom the funds are held depends on the

circumgtances. By example, notice must be furnished immediately upon receipt of
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funds in settlement of a disouted matter, but alawyer acting as an escrow agent or
trustee routingly collecting various items of income may give natice by furnishing a
complete statement of receipts and expenses on aregular periodic bass satisfactory to
the client or third person.

Noticeto aclient or third person is not ordinarily required for payments of interest
and dividends in the normal course, provided that the lawyer properly includes dl
such paymentsin regular periodic statements or accountings for the funds held by the
lawyer.

[7] Paragraph (€)(3) Satesthe generd rule that al withdrawals and disbursements
from trust account must be made in a manner which permits the recipient or payee of
the withdrawa to be identified. It does not prohibit eectronic transfers or foreclose
means of withdrawa which may be developed in the future, provided thet the
recipient of the payment is identified as part of the transaction. When payment is
made by check, the check must be payable to a specific person or entity. A
prenumbered check must be used, except that starter checks may be used for a brief
period between the opening of a new account and issuance of numbered checks by the
bank or depository.

[8] Paragraph (f) lists records that alawyer is obliged to keep in order to comply
with the requirement that “ complete records’ be maintained. Additiond records may
be required to document financid transactions with clients or third persons.

Depending on the circumstances, these records could include retainer, fee, and escrow

agreements and accountings, including RESPA or other red estate closing Statements,
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accountings in contingent fee matters, and any other satement furnished to aclient or
third person to document receipt and disbursement of funds.

[9] The*“Check Regigter,” “Individua Client Ledger” and “Ledger for Bank Fees and
Charges’ required by paragraph (f)(1) are dl chronological records of transactions.
Each entry made in the check register must have a corresponding entry in one of the
ledgers. This requirement is consistent with manua record keeping and aso comports
with most software packages. 1n addition to the data required by paragraph (f)(1)(B),
the source of the deposit and the purpose of the disbursement should be recorded in
the check register and appropriate ledger. For non-IOLTA accounts, the dates and
amounts of interest accrud and disbursement, including disbursements from accrued
interest to defray the costs of maintaining the account, are among the transactions
which must be recorded. Check register and ledger balances should be calculated and
recorded after each transaction or series of related transactions.

[10] Periodic reconciliation of trust accountsis aso required. Generdly, trust
accounts should be reconciled on amonthly basis so that any errors can be corrected
promptly. Active, high-volume accounts may require more frequent reconciliations.

A lawyer must reconcile dl trust accounts at least every sixty days.

The three-way reconciliation described in paragraph (f)(1)(E) must be performed
for any account in which funds reated to more than one client méatter are held. The
reconciliation described in paragraph (f)(1)(E)(iii) need not be performed for accounts
which only hold the funds of asingle client or third person, but the lawyer must be
sure that the balance in that account corresponds to the balance in the individua

ledger maintained for that client or third person.
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The method of preparation and form of the periodic reconciliation report will
depend upon the volume of transactions in the accounts during the period covered by
the report and whether the lawyer maintains records of the account manualy or
eectronicaly. By example, for an inactive single-client account for which the lawyer
keeps records manudly, awritten record that the lawyer has reconciled the account
gatement from the financid indtitution with the check register maintained by the
lavyer may be sufficient.

[11] Lawyerswho maintain records eectronicaly should back up data on aregular
basis. For moderate to high-volume trust accounts, weekly or even daily backups may

be appropriate.

Corresponding ABA Modd Rule. Different from Modd Rule 1.15.

Corresponding Former Massachusetts Rule. DR 9-102, DR 9-103.
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